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No. 10,750 


QUESTIONS PRESENTED 


In the opinion of the appellees, the qnestions are : 

L In this will-contest case where, before trial, the 
caveators moved for a summary judgment declaring the 
will invalid and denying its admission to probate on 
the ground that the testator lacked testamentary as a 
matter of law because he stated to the attorney who 
prepared the will and to a neighbor that he (testator) 
had no living heirs at law or next of kin—which state¬ 
ment was not true; did the court rightly overrule said 
motion when it appeared from the records that an issue 
had already been framed upon the testator’s alleged in¬ 
capacity, and there was before the court the affidavits of 
two persons who were present at the execution of the 
will which showed that, at that time, the testator was 
of sound mind and capable of making a valid deed or 
contract T 

2. Is the attestation of a will sufficiently *proved when 
the evidence shows that, as a single transaction, the tes¬ 
tator declared the instrument to be his will and signed 
it in the presence of both attesting witnesses, and they 
signed their names as attesting witnesses at the testa¬ 
tor’s request, in his presence, and in the presence of 
each other? 

• ,• 

3. Does the burden of proving the alleged mental in¬ 
capacity of a testator rest upon the caveator^ )who al¬ 
lege same? 

4. If said burden of proof was upon the caveators, 
did they produce sufficient evidence of the testator’s 
mental incapacity on November 7, 1947 to require the 
trial judge to submit the case to the jury upon that 
issue; or was the trial court correct in directing a verdict 
against the caveators upon that issue? 






SUBJECT 


Counter-statement of the case 
Caveatees’ Evidence 
Caveators’ Evidence 

Summary of Argument. 

Argument _ 

Caveators’ Motion for Summary Judgment was 

Correctly Overruled _ 1* 

The Will was Sufficiently Attested_ 18 

The Testator was More than Amply Identified.... 18 

No Competent Opinion Evidence Was Offered._ 19 

Caveators Had the Burden of Proving Mental 

Incapacity of Testator._ 

Evidence Belied upon by Appellant Was Insuffi¬ 
cient to Establish Mental Incomptency of 
Testator_ 21 

Conclusion 


Table of Cases 

Betts v. Lonas, 84 U. S. 

.759 

Brosnan v. Brosnan, 263 U. S. 345, 44 S. Ct. 

L. Ed. 332; same case, 54 App. D. C. 

Fed. 1004 _ 

Bullock v. Morehouse, 57 App. D. C. 231, 19 F. (2d) 
705 

Mann v. Cornish, 87 U. S. App. D. C. —, no. iu,wo 
decided June 12, 1950, 79 Wash. L. Rep. 65 
McLachlan v. Perry, 63 App. D. C. 24, 68 F. (2 
Riddle v. Gibson, 29 App. D. C. 237 



















undue influence, duress, and coercion (App. 6-9). The 
executors filed their verified answer denying all of said 
allegations and alleging the contrary to them. Appro¬ 
priate issues were duly framed for trial (App. 10-11). 
Before trial, the issues of fraud, deceit, duress, and coer¬ 
cion were withdrawn. Some 22 other relatives were 
permitted to join as caveators. 

St Aloysius Roman Catholic Church, a legatee under 
the will, was permitted to intervene (Record, p. 323). 

Before trial the caveators moved for a summary judg¬ 
ment invalidating the will on the ground that, as matter 
of law, the testator lacked mental capacity at the time 
he executed the will (App. 23). Appellant contends that 
the court erred in overruling said motion. This will be 
considered in our argument, infra. 

Trial was had before a jury. At the close of the cavea¬ 
tors’ case and after argument (App. 131-143), the trial 
judge directed the jury to answer each of the issues in 
favor of the caveatees, thus sustaining the will (App. 
27-29, 143-144); and on May 5, 1950 a judgment was 
entered admitting the will to probate (App. 29-30). Al¬ 
though 23 relatives challenged the validity of the will, 
only one of them, namely, Cora Harris, has appealed 
from said judgment. 

According to the points now relied upon, the appellant 
has abandoned the issue of undue influence. Conse¬ 
quently, the only matters now involved relate to the exe¬ 
cution of the will and the alleged mental incapacity of 
the testator. 

Caveatees’ Evidence 

The attesting witnesses, Mrs. R. H. Nalley and James 
A. Davis, testified that they were both present in Mr. 
Ricketts’ office when the testator signed the will; that 
each witness signed in the presence of the testator and 




in the presence of each other. There was no evidence 
offered to contradict that testimony (App. 35-37, 39-40). 

On cross examination (App. 37-39) Mrs. Nalley testi¬ 
fied that she was working at the Washington Loan and 
Trust Company in the bookkeeping department on the 
fourth floor.; she was the first person one would come 
to when entering through the door. Mr. Ricketts came 
in and asked her if she would witness a will, and she 
replied that she would. She went to Mr. Ricketts’ office 
and he introduced her to Mr. Halloran. Mr. Davis was 
there. The four persons talked for a while, maybe ten 
minutes. Mrs. Nalley did not recall all the subjects of 
conversation, but what stuck out in her mind mostly was 
Mr. Halloran’s little black and white terrior dog which 
he had on a leash. He told them about his dog and the 
tricks he would do. Mrs. Nalley described the testator 
as an average tall elderly man, about 65 or 70 years old; 
he was slim and his hair was graying. In the conversa¬ 
tion, the will itself was not discussed until Mr. Ricketts 
put it on the desk for the signatures. She did not have 
any conversation directly with Mr. Halloran about the 
will itself. 

On cross examination, Mr. Davis testified that testator 

signed the will first, then Mrs. Nalley, and he signed last 

He had seen and talked to the testator over a period of 

three weeks on two to four occasions. On one occasion 

the testator came in and identified himself, “I am Mr. 

Halloran, I have an appointment with Mt. Ricketts”. 

Mr. Davis and Mr. Ricketts* have offices in the same suite 

0 ' 

but they have their own separate office arrangements. 
He did not recall ever sharing fees with Mr. Ricketts. 
(App. 41-43, 44). When Mr. Halloran signed the will, 
“he said that he was making his will, and he desired 
Mrs. Nalley and me, James A. Davis, to become his wit¬ 
nesses,” and they agreed to do so. He described the tes¬ 
tator as a tall thin man, considerably graying, age ap- 



proximately 70 years, maybe a little more or a little 
less (App. 44). 

Caveators’ Evidence 

Beatrice Halleran Troutt, of Illinois and later of West 
Virginia, a niece, age 47, gave some of the family his¬ 
tory. Her father, Michael Halleran of Illinois, was a 
brother of the testator. Her father died February 21, 
1949 (App. 45-46). She had never seen her uncle, Thomas 
J. Halleran, but she received some correspondence from 
him which she identified, and various pieces of corre¬ 
spondence were read to the jury (App. 50 et seq.). 
She did not get any letters from him in 1945, 1946, or 
1947 (App. 58). She did not write to him in 1947 (App. 
57). Her father said Thomas J: was the smartest one 
of the family. Thomas J. Halleran married his own first 
cousin, Sarah Halloran [spelled with an “o”]; she was 
of the Washington family of Hallorans, and they .spelled 
their names with an “o”, instead of an “e”; they were 
first cousins. The witness’ father never visited Thomas 
J., nor did the witness, nor did her two brothers (App. 
60-62). 

Delia Dean Seeley, of Missouri, testified that she was 
a daughter of William Maurice Halleran, who died in 
3936. Her father and testator were brothers. She had 
not seen testator since 1906 when he returned to Illinois 
for his mother’s burial (App. 63). The witness identified 
some pictures of her own sister, Cora Harris, which were 
found among the testator’s effects at his home (App. 64). 
About 1942 or 1943 her sister, Cora, got a letter from 
Mr. Halloran inviting her to come to Washington to visit 
him (App. 68-69), and he invited the witness (App. 69). 
Cora also got a letter from him dated April 28, 1944 
(App. 65-66). Mrs. Seeley did not get any letters from 
testator in 1945, 1946, or 1947 (App. 64-65). Prior to 
that time she got approximately three or four per year. 
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It was conceded that testator’s name, Halleran, was 
spelled with an “e” instead of an “o” in certain tele¬ 
phone directories (App. 69-71). 

Mary Loretta Mnrphy testified at length as to her 
very close relationship with the testator: She was born 
in Washington and had lived in this vicinity all her life. 
Her grandmother, Mary Loretta Barry Mnrphy, was a 
first cousin of Thomas J. Halloran. He married his own 
first cousin, Sarah Halloran. The witness had known 
Thomas J. Halloran all her life, and as far back as she 
could remember she had visited his home “very fre¬ 
quently.” Her grandmother and Mrs. Halloran were very 
close friends. “They were more like sisters than they 
were like cousins”. Mr. and Mrs. Halloran were always 
glad to see Loretta’s grandmother when they visited them. 
They were very kind to the witness and she was fond 
of them; they gave her gifts on numerous occasions; 
when she was small they used to give her Easter candy; 
at Christmas time they (witness and her sister Lucile) 
were always remembered with gifts. As the witness was 
growing up she visited the Hallorans for about a week 
in the first part of the summertime and perhaps for a 
week in the last part. The witness stayed there any 
number of times for a weekend and the Hallorans bought 
dresses and shoes for her any number of times. The 
witness and her grandmother stayed overnight with them 
any number of times over a period of years, about a 
week in the summertime and over weekends during school 
time, and perhaps a night during vacation, and during 
Easter timeX^pp. 72-73). 

Mr. and Mrs. Halloran visited the witness’ home lots 
of times. The cordial relationship continued until the 
death of the witness’ grandmother on March 30, 1942; 
and it continued after that. The witness said, “I have 
visited many times since then”. (App. 73-74). 


The Hallorans called the witness by the nickname 
“Rhett”. Mr. Halloran took her aronnd lots of times, 
to the movies and on automobile trips. The witness* 
mother, Lucille Katherine Murphy, is living. There was 
never any quarrel between Mr. and Mrs. Halloran, on 
the one hand, and the witness, her mother, her sister, or 
her grandmother, on the other. They were fond of the 
Hallorans, and vice versa. Mr. Halloran made friendly 
telephone calls to them and the witness called him; she 
tried to call him as often as she could (App. 74-75). 

About ten days or two weeks after September 6, when 
Mrs. Halloran died, Loretta, her sister, her brother-in- 
law, and a friend went to see Mr. Halloran. On the way 
over she was worried as to what she would say to him 
about her own failure to attend Mrs. Halloran’s funeral. 
She explained that she was very sorry “and he accepted 
my explanation”. She asked him why he did not call 
her about his wife’s death, and he said that he felt he 
was very lonesome and he just didn’t call anybody; he 
just had it published in the papers (App. 75-76). 

She visited him twice in November, 1947, the first time 
being Armistice Day, November 11, which she remem¬ 
bered distinctly. Caveator’s counsel asked how he ap¬ 
peared “physically” on that day. The witness answered 
that he was emotionally upset; he was very weak and 
his eyes were watery, and he was grieving terribly (App. 
77). 

Her next visit was “the following Sunday”, November 
16, 1947. Her mother went with her because she wanted 
to visit him. His greeting was friendly and cordial. He 
still appeared to be grieving. They invited him out to 
their house for Thanksgiving dinner, but he did not go. 
He was living alone, but he had roomers in the house; 
the Hallorans had always rented their upstairs. He had 
a small room upstairs which the witness had always used 
when she stayed there; he kept it for her and never 



rented it On that Sunday lie said “he still had my room 
for me any time I wanted to come and spend the night”; 
he invited her to come and live with him permanently. 
She told him that because she worked and was not a 
good cook, she didn’t see how she could (App. 77-79). 

There was a conversation about his 1939 Buick auto¬ 
mobile. A few months before November 1947, the Mur¬ 
phys got a new car. Mr. Halloran was admiring it [on 
November 11 or 16], and “he got around to talking 
about his own car. We went out after that and he took 
us around and down to his garage to see his car”. For 
a good many years he had said he was going to give 
Loretta his car at the time of his death. On this visit 
he asked her if she was still interested in his car, and 
she said she certainly would be. 

Q. And did he say that he was going to leave 
you that car? 

A. He did. 

In the same conversation Mr. Halloran told her in detail 
about a used car dealer offering him $1500.00 cash for 
the car (App. 79-80). 

The witness Loretta did not see Mr. Halloran after 
the November 16 visit. She called him on the telephone 
three times Christmas Day, 1947 but got no answer. She 
learned of his death by reading it in the newspaper; die 
attended his funeral, and has been to his grave several 
times since. Mr. Halloran did not mention his relatives 
in Illinois directly to the witness, but Mrs. Halloran did; 
she spoke kindly of them. (App. 80-82). 

Thereupon, the following occurred (App. 82-83; italics 
supplied): 

Q. Who brought up the subject about his leaving 
you the car? A. Well, it was his conversation. 

Q. You have known Mr. Halleran, you have tes¬ 
tified, all your life? A. That’s right. 
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Q. In the time that Mr. Halleran executed this 
purported will on December [sic] 7, 1947, he told 
the lawyer that prepared the will that he, Mr. Hal¬ 
leran, had no living heirs or next of kin. Do you 
believe that Mr. Halleran meant that? 

MB. BUBNETT: I object. 

THE COUBT: I sustain the objection. 

BY MBS. DAY: 

Q. Do you believe if he stated that, that he was 
of unsound mind? 

THE COUBT: Don’t answer that, I sustain the 
objection. 

MB. BUBNETT: I submit the Court should in¬ 
struct counsel that she shouldn’t ask such questions. 

THE COUBT: It seems to me, having gotten my 
ruling before, you are entitled to protect the record. 
I sustain the objection. 

MBS. DAY: Your Honor, you stated before— 
ma ybe I ought to approach the bench again. 

THE COUBT: There is no reason to, I under¬ 
stand your position and your point. You have asked 
the question, and I sustain the objection to it. 

MBS. DAY: But this witness has had oppor- 
tun ity t o observe the man. 

THE COUBT: But she can’t give an opinion 
based upon what you just asked. 

MBS. DAY: But she had observed him within 
two weeks. 

THE COUBT: Mrs. Day, you cannot get it that 
way. The fact that he made that statement is not 
enough to authorize this witness to give an opinion 
as to his capacity. 

BY MBS. DAY: 

Q. Miss Murphy, knowing the decedent as you 
did, and you said that he was a truthful man, do 
you believe that when he told you he was going to 
leave you that Buick car, he realized that he had 
executed a will just about ten days previously, in 
which he had left you nothing? 

MB. BUBNETT: I object. 

THE COUBT: Sustain the objection. 



On her last visit Mr. Halloran said there was a lady 
in the vicinity that had offered to come in at least once 
a week and do the scmbbing and house work for him, 
but he declined. He was very thin. He had a fox ter¬ 
rier dog named Nippy, which he loved (App. 83). 

Deborah M. Hannon testified that her father was 
James J. Halloran, a brother of Thomas J. Halloran; 
she was his first cousin. The Hallorans who lived in 
Washington spelled their name with an “o”. Thomas J. 
Halloran’s father went to Illinois about 52 years before 
1901 (App. 84). Thomas J. Halloran came to Washing¬ 
ton about 1901 or 1902 and became employed at the Gov¬ 
ernment Printing Office. Witness asked him why he 
spelled his name with an “e” and he said, “Well, that’s 
the way they all spell it out in Illinois.” (App. 85). 

Q. Did Thomas J. Halleran speak kindly of his 
sisters and brothers? A. Well, a week before his 
wife died he was over to my house and I asked him 
how his brother was, and he said he hadn’t heard 
from him in a long while. (App. 86) 

The last time the witness saw Mr. Halloran was the 
first week of September, 1947; when he stopped at her 
house it was always on Sunday, and on that occasion he 
said “he was going to pay his insurance” (App. 87). 
The wife of Mr. Halloran had owned and lived in a 
home on Massachusetts Avenue, which she conveyed in 
1942 (App. 101-2). Mrs. Hannon had seen from the 
street car that the property had been painted. On Mr. 
Halloran’s aforementioned visit to her house she asked 
him who was doing the painting, and he said he had; she 
asked him why he used such a dirty green paint, and he 
said because it was cheap. He also said he was getting 
$40 a month from No. 40 Massachusetts Avenue, but he 
did not mention No. 38 Massachusetts Avenue (App. 87). 

Mrs. Hannon had known Thomas J. Halloran from 
about 1901; she moved to the Brookland area in 1925 
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and he was there on Monroe Street before that (App. 
94, 96). 

Q. From your knowledge of your cousin, Thomas 
J. Halleran, would you describe him as a good busi¬ 
nessman and prudent in financial dealings? A. Well, 
I should think so. 

Q. You must say yes or no. A. Yes. 

Q. Would you describe him as a man who was 
careful with his money? A. Yes. 

The testator talked to Mrs. Hannon about his second 
-cousin, “Sonny” Workman, a jockey, but she did not 
remember what the conversations were; that may have 
been about two years before the testator died (App. 97). 

Mrs. Lucy Marie Johnson, a neighbor, testified for 
caveators (App. 98-100): She knew Mr. Halloran for 
about 27 years; she lived near his home; there is one 
house between them. She saw the Murphy girls at the 
Halloran home; they were frequent visitors. Loretta 
was Mr. Halloran *s favorite. Mrs. Johnson visited often 
in the Halloran home until her husband became ill in 
about 1946. 

Q. Did Mr. Halleran ever mention any relatives 
to you? A. Yes, he did. 

Q. What relatives did he mention to you? A. A 
brother Mike, I think he called him. 

Q. Had he mentioned Michael to you in the last 
two years before his death, before the death of Mr. 
Halleran? A. No, I don’t think he had. 

He was sick in bed at home before he went to the hos¬ 
pital; she took him some custard because it was a favo¬ 
rite dessert with him. 

Q. Were you in and out of the house from time 
to time? A. Yes. 

Mrs. Agnes Rooney was called by the caveators and 
testified that she lives at No. 2020 Monroe Street, North¬ 
east; there is one house between her home and Mr. Hal- 



leran’s home. She had lived there since 1924, and knew 
Mr. Halleran since that time. Both Mr. and Mrs. Hal- 
leran were in Providence Hospital at the same time in 
the spring of 1947. Before Mrs. Halleran’s death on 
September 6, she visited frequently in the home (App. 
102-3); she “was up there ever so many times ,, (App. 
109). 

Mrs. Rooney kept visiting the home after Mrs. Hal¬ 
leran’s death whenever Mr. Halleran needed help; he 
was sick in bed for about a week before he went to Sibley 
Hospital on December 15, 1947, and during that time 
Mrs. Rooney was in and out of the house and saw him 
frequently, sometimes twice a day (App. 109); she took 
various foods to him; another neighbor, Mrs. Workman, 
did likewise. On week ends he always bought some kind 
of meat and Mrs. Rooney would cook it for him; he 
would go to the store and buy most of his groceries, but 
when he was sick Mrs. Rooney and other neighbors would 
go to the store for him (App. 104). 

Mrs. Rooney visited Mr. Halleran a couple of times at 
Sibley Hospital and she visited him at Glendale on the 
Wednesday before the Sunday he died (App. 105). 

Mrs. Rooney denied that she ever told Mrs. Hannon 
or Mr. Hailer that Mr. Halleran had told her that he 
(Halleran) did not have money to buy food. “No, Mr. 
Halloran never mentioned that he never had any money. 
Mr. Halloran paid for everything he ever bought. He 
bought the best of everything. He had special places to 
go to buy his tea and coffee.” (App. 106). 

Mr. Halleran rented rooms upstairs to Mr. and Mrs. 
Richard Barkey (App. 110). 

Before Mr. Halloran died, he told Mrs. Rooney that 
he had made his will; that the will and a letter addressed 
to her were in his victrola cabinet; that if anything hap¬ 
pened to him, he wanted Mrs. Rooney to open the cabinet. 



12 


He told her he had named two executors, one was Mr. 
Ricketts, and he didn’t say who the other was. He told 
her Mr. Ricketts’ room number in the Washington Loan 
and Trust Building and his telephone number. After 
Mr. Halleran’s death, Mrs. Rooney opened the cabinet, 
found the will and took it to Mr. Ricketts. At the trial, 
she identified the will with the blue back on it (App. 
107). 

Counsel for caveators read to Mrs. Rooney the provi¬ 
sion in the will about the little dog Nippy; she further 
testified that Mr. Halleran was very fond of and loved 
the dog; when he would go out walking he always had 
the little dog along with him (App. 114). 

About three years before he died, Mr. Halleran showed 
the witness a picture and said it was his nephew or 
niece; it was in a leather frame which Mr. Halleran 
made (App. 115,116). 

Charles Frederick Hailer testified (App. 117) that he 
interviewed Mrs. Rooney about the will: 

BY MRS. DAY: 

Q. Did she say that she told him—asked him— 
told him to go over on Rhode Island Avenue and get 
himself a good meal? A. That’s true. 

Q. And did she say that his reply was that that 
cost money and he didn’t have any money? Au That 
he was without funds to purchase food. 

Mrs. Rooney was recalled (App. 117): 

Q. Mrs. Rooney, you read this paper over, didn’t 
you, before you signed it? A. Yes, I did. 

Q. When it said that prior to his death, decedent 
had informed both of your petitioners that he had 
no living heirs at law or next of kin, what did you 
think it meant? A. Well, I knew , that he had al¬ 
ways said he had no relatives. 

Q. And you thought it meant that he had no rela¬ 
tives, no living relatives? A. That’s right. 



Mrs. Hannon was recalled (App. 118): 

Q. Mrs. Hannon, did there come a time when yon 
had a conversation with Mrs. Rooney in which she 
stated to yon that Mr. Halleran had not been eating 
properly and that she told him that he onght to go 
over on Rhode Island Avenue and bny himself a 
good meal and she told yon that he replied to her, 
“Well, that costs money, and I haven’t any money 
to bny food.” A. Yes,, Mrs. Rooney said that on 
Sunday night, the night he died. 

Certain hospital records were received in evidence. 
The trial judge and counsel examined them. 

The records of Sibley Hospital (App. 118-119) showed 
that Mr. Halloran was admitted December 15, 1947; he 
gave Mrs. Rooney’s name, as “friend”, to be notified in 
case of emergency. In the space for “nearest relative” 
there was a ditto mark for the “friend” which appeared 
above. He signed the paper and spelled his last name 
H-a-l-l-o-r-a-n. He was discharged December .20, 1947 
and went to Glendale Sanitorium. 

The records of Glendale Sanitorium (App. 120-1) 
showed a diagnosis of tuberculosis far advanced, and his 
death on December 28,1947. 

The records of Providence Hospital (App. 122-124) 
showed he was admitted there on April 3 and discharged 
April 8, 1947; he had lobar pneumonia and loss of appe¬ 
tite. He named his wife as nearest relative. Laboratory 
findings were negative for tuberculosis. 

The aforementioned hospital records did not indicate 
anything unusual with respect to Mr. Halloran’s mental 
condition. 

Caveators also put into evidence several additional 
documents. Some of them will be referred to later in 
our argument. 


SUMMARY OF ARGUMENT 


1. Before trial, the pleadings and affidavits on file 
showed a genuine and material issue of fact as to the al¬ 
leged mental incapacity of the testator, and the court 
properly overruled the caveators’ motion for a sum¬ 
mary judgment invalidating the will. 

2. The will was executed by the testator and attested 
in accordance with law. 

3. The witness, Loretta Murphy, was NOT ASKED 
any proper question to permit an expression of her 
opinion as to the testator’s mental condition. 

4. The burden was upon the caveators to prove the 
testator’s mental incapacity at the time he made the will, 
as alleged by them. 

5. The caveators failed to produce sufficient evidence 
to justify submission of that issue to the jury, and con¬ 
sequently the directed verdict on that issue was proper. 

6. Instead of proving mental incapacity, the caveators’ 
evidence proved the contrary, viz., that the testator was 
of sound mind—a good business man, prudent in his 
financial dealings, attending to his affairs and making 
contracts in a perfectly normal way before, about the 

time of, and after he executed his will. 

’ /• « 

ARGUMENT 

Caveators’ Motion for Summary Judgment Was 
Correctly Overruled 

The executors filed their verified petition for the pro¬ 
bate of the will; the relatives filed their verified caveat 
alleging mental incapacity; the executors filed their veri¬ 
fied answer to the caveat denying the allegation of men¬ 
tal incapacity and alleging that testator was of sound 
mind. A formal issue as to the alleged mental incapacity 



of the testator had been framed for trial But, before 
trial, the caveators moved for a summary judgment de¬ 
claring the will invalid and denying its admission to 
probate—upon the alleged ground that, as matter of law, 
it was shown by the record that the testator lacked men¬ 
tal capacity to make the will. 

The only fact pertinent to the alleged mental incapacity 
which the caveators could refer to as being in the record 
was this: in paragraph 3 of the petition for the probate 
of the will there was a statement to the effect that the 
testator had informed the petitioners that he had no 
living heirs at law or next of kin—which was not true, 
because he had a living brother, and some nieces and 
nephews. 

Said motion was opposed, as follows (Record, p. 322; 
omitted from appendix): 

1. Rule 56 (c), by its own terms, precludes the 
granting of said motion because a genuine issue exists 
as to the alleged incapacity of the testator to make 
the will in question. „ 

2. There is utterly no admission by the caveatees 
of any fact or facts which would justify the granting 
of the motion. 

The lower court had before it two affidavits in support 
of the opposition to the motion. They appear on pages 
324 and 325 of the Transcript of Record herein. Omit¬ 
ting signatures and formal parts, the affidavits read as 
follows: 

Affidavit 

4 4 Ralph A. Ricketts, being first duly sworn, deposes and 
states as follows: 

I am a practicing attorney in the District of Columbia. 
In October, 1947, Mr. Thomas J. Holloran engaged me 
to prepare a will for him, and I did so. Mr. Halloran 
signed the will on November 7, 1947 in my presence and 




i in the presence of the two attesting witnesses thereto. 
The said testator died December 28, 1947. The validity 
of said will is being contested in this canse by some per¬ 
sons who claim to be relatives of said decedent. 

I had at least fonr extended conferences with the tes- 
i tator in connection with the preparation of said will be-' 
1 fore and on the day he signed it, and I carefully observed 
him and his mental condition. To the best of my appre¬ 
hension and judgment, said Thomas J. Halloran was en¬ 
tirely rational, intelligent, of keen intellect, possessed of 
a clear understanding of the nature of the transaction 
concerning his will, and was in all respects of sound and 
i disposing mind and capable of making or executing a 
valid deed or contract. 

Among other things, the caveators herein have alleged 
in effect that when the testator executed his will on No¬ 
vember 7, 1947 he was of unsound mind and incapable of 
making a valid will. 

In our answer under oath (filed herein), I and my 
nominated co-executor, Agnes Rooney, denied the cavea¬ 
tors’ said allegation and further stated the fact to be 
“that at the time of the execution of said paper-writing, 
said Thomas J. Halloran was of sound and disposing 
mind and capable of executing a valid will, deed or con¬ 
tract” 

Again, I deny that the decedent was of unsound mind 
when he executed the said will 

I further state that in my best judgment and opinion 
said Thomas J. Halloran, when he executed said will, 
knew and could not have failed to know that there were 
or might be living persons related to him.” 



. “James A. Davis, being first duly sworn, states as fol¬ 
lows: 

I was one of the attesting witnesses to the will of 
Thomas J. Halloran, which has been filed and is being 
contested in the above-entitled cause. I have heretofore 
proved my signature to said will and other pertinent 
facts before the Register of Wills. I now state that the 
will was executed by said Thomas J. Halloran on Novem¬ 
ber 7, 1947 in the presence of myself and the other at¬ 
testing witness, and also in the presence of Ralph A. 
Ricketts. I had opportunity and did carefully observe 
the testator before and at the time he executed his said 
will, and to the best of my apprehension and judgment 
said testator was of sound and disposing mind and was 
capable of executing a valid deed or contract at the time 
he executed his said will.” 

We think the point raised, as to the overruling of said 
motion, has no merit whatsoever. 

Rule 56 (c), F. R. 0. P., under which the motion was 
filed, is by its own terms decisive against the appellant 
Clearly, there was a genuine issue as to the alleged men¬ 
tal incapacity of the testator, and the court was therefore 
right in overruling the motion. 

Furthermore, the overruling of the motion was an in¬ 
terlocutory matter, and it became moot when the cavea¬ 
tors thereafter had full opportunity to prove their alle¬ 
gations before the court and jury. They could not have 
been prejudiced by the order overruling the motion, and 
it is therefore not a proper subject for consideration on 
this appeal. 


The Will Was Sufficiently Attested 

Counsel for caveators asked the attesting witness, Mrs. 
Nalley, whether there was any discussion about the will, 
and she answered that there was not “until Mr. Ricketts 
put the will on the desk for the signatures.” (App. 39). 
Then counsel carefully avoided asking anything about 
the discussion which ensued after the will was put on 
the desk. A few moments later she asked: 

Q. But you didn’t have any conversation with 
Mr. Halloran about it? A. Not about the will, no. 

Even though Mrs. Nalley did not have any conversa¬ 
tion “with Mr. Halloran” about the will, that does not 
prove any defect in its execution when the whole trans¬ 
action is considered. And, above all, it does not rebut 
or disprove the fact shown by the testimony of the other 
attesting witness, James A. Davis (App. 44): 

Q. And what, if anything, did Mr. Halloran say 
when-he signed this will, Mr. Davis? A. He said 
that he was making his will, and he desired Mrs. 
Nalley and me, James A. Davis, to become his wit¬ 
nesses, and I agreed with Mrs. Nalley to become a 
witness on his will. We did so. 

This uncontradicted evidence clearly established that the 
testator intended the instrument signed by him to be 
his will, and he so acknowledged to the attesting wit¬ 
nesses. That is ALL that any testator can do. 

There was ample evidence to establish the due execu¬ 
tion of the will of decedent. Bullock v. Morehouse, 57 
App. D. C. 231, 234, 19 F. (2d) 705; Betts v. Lonas, 84 
TJ. S. App. D. C. 206, 207, 172 F. (2d) 759. 

The Testator Was More Than Amply Identified 

# 

Appellant has raised the point in her brief (p. 6) that 
the proponents did not prove the signature to the will 
was that of the deceased. But she does not seem to 
press the point. 


The testator who signed the will was more than amply 
identified as the very man whose property the caveators 
are claiming. He had his little fox terrier dog “Nippy” 
with him at the time he signed the will (App. 38, 114; 
see deposition, App. 19; also, Item 11 of will). The at¬ 
testing witnesses identified the testator, and he identified 
himself to them. Before he died, he had told his neigh¬ 
bor, Mrs. Rooney, where his will would be found in his 
home; she looked in the victrola cabinet and there it was. 
At the trial she identified the instrument with the blue 
back as being the one she found in Mr. Halloran’s home 
(App. 107). With this and much more identification 
being shown by the record, it is easy to understand why 
the point raised is not pressed in appellant’s brief. 

No Competent Opinion Evidence Was Offered 

Appellant says the court erred in refusing to permit 
Mary Loretta Murphy to give her opinion as to the 
soundness of testator’s mind, she having observed him 
on two occasions, viz., four days and eleven days after 
he executed the will 

In the brief, appellant’s counsel omits setting out the 
questions that were asked this witness, which sought an 
expression of her opinon. The three questions arose this 
way: The witness was first told that Mr. Halleran had 
told the lawyer that prepared the will that he, Mr. Hal¬ 
leran, had no living heirs or next of kin. 

(1) The witness was then asked, “Do you believe that 
Mr. Halleran meant that?” (App. 82). 

(2) She was next asked, “Do you believe if he stated 
that,- that he was of unsound mind?” (App. 82). 

(3) She was next asked, “. . . do you believe that 
when he told you he was going to leave you that Buick 
car, he realized that he had executed a will about ten 



days previously, in which he had left yon nothing?” 
(App. 83). 

An objection to each question was sustained. 

The witness was never asked about anything but her 
own belief—based, in each instance, upon a single state¬ 
ment made by the testator. We have shown a rather 
complete summary of the evidence given by the witness 
Murphy. She was amply qualified to express an opinion 
based upon her close relationship and observation of the 
man for so many years, and his speech and conduct. 
BUT SHE WAS NEVER ASKED TO DO SO. That 
was carefully avoided—and, we think, under circum¬ 
stances which strongly indicate clear knowledge on the 
part of counsel that if a proper question had been asked, 
the witness would have answered that Mr. Halloran was, 
in November, 1947, of good and sound mind like he had 
always been. Indeed, as the trial judge observed (App. 
137), the plain and inescapable import of Miss Murphy’s 
testimony was that Mr. Halloran’s mind was all right 
insofar as it was apparent to her from his conduct. 

Caveators Had the Burden of Proving Mental 
Incapacity of Testator 

It is settled that the burden is upon the caveators to 
prove their allegation that a testator was mentally in¬ 
capable of making a valid will, deed, or contract at the 
time he executed the instrument purporting to be his 
will. Brosnan v. Brosnan, 263 U. S. 345, 44 S. Ct. 117, 
68 L. Ed. 332; same case, 54 App. D. C. 73, 294 Fed. 1004. 

The record shows that nothing had been established 
or admitted having any relation to the alleged mental 
capacity of Mr. Halloran, except that he had told Mr. 
Ricketts and Mrs. Rooney that he had no living heirs at 
law or next of kin—which was not literally true. 
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That single statement—standing unexplained as to the 
occasion and reason for making it—fell far short of mak¬ 
ing a prima facie case for the caveators, and consequently 
the trial judge was correct in placing the burden upon 
them of proving their allegation of mental-incapacity by 

other evidence. Mann v. Cornish , 87 U. S. App. D. C., 

No. 10,408 decided June 12, 1950, 79 Wash. L. Rep. 65. 

Evidence Relied Upon by Appellant Was Insufficient to 
Establish Mental Incompetency of Testator 

At no time during the trial did the caveators attempt 
to make any forthright showing that Mr. Halloran was 
mentally incompetent when he executed his will, or at any 
other time. Instead, they depended upon a few isolated 
and remote matters which they contend reflected mental 
incapacity. 

As was observed by the trial judge (App. 136), the 
caveators’ proof fell far short of enough to justify sub¬ 
mitting the issue to the jury. The trial judge was most 
lenient—he offered the caveators opportunity to re-open 
their case if their counsel should indicate that any reliable 
evidence would be produced to show mental incapacity; 
but none was indicated (App. 140-141). 

In her brief (p. 19) appellant says “the deceased was 
old and ill and his memory had become so impaired that 
he had not sufficient memory to know the nature and extent 
of his property and had forgotten that he had living rela¬ 
tives”. 

t 

In regard to the testator’s relatives, appellant refers 
to some Easter and Christmas cards and letters that Mr. 
Halloran sent and wrote to two of his nieces in Illinois. 
It may be assumed they were 1 affectionate’ at the time, 
which was as much as 21 years before he died. The last 
one was written in April, 1944, which was more than three 
and a half years before he died! Both of the nieces who 
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testified said that they had not received any letters from 
him in 1945, 1946, or 1947 (Troutt, App. 57-58; Seeley, 
App. 64-65). 

When the cards and letters are examined, it will be seen 
that there is only one thing UNUSUAL about them— 
namely, the fact that Mr. Halloran had a hard time ever 
getting any of his numerous nieces and nephews or his 
brothers to write to him, and he was always imploring 
them to write. In 1944, all writing stopped, and indeed his 
own last letter to Mrs. Harris [appellant here], dated 
April 28, 1944, was never answered by her. (App. 65-66) 

Referring to the letters which were placed in evidence: 
In his letter of December 21,1928 to his niece, Mrs. Troutt, 
he said, “I have not heard from you in so long. Please 
write me a long letter and tell me all about yourself and 
all the rest.” (App. 50). In December, 1931 (App. 53) 
he said he had not heard from any of them in a long time; 
he had not heard from Billy’s girls for a year or more 
[Mrs. Seeley and Cora Harris]. January 22, 1932 (App. 
53-54), he wrote to Mrs. Troutt saying he had sent her a 
pair of silk stockings before Christmas, “and I have not 
heard a word from you since . . . Please write to me at 
once and tell me what has been the trouble with you that 
I have not heard from you. I wrote you a letter since 
Christmas also and have not heard yet from you.” 

The letter, of March 17, 1936 (App. 54-55) shows that 
Mr. Halloran’s brother “Billy” had died. Apparently, 
Mr. Halloran had not even been informed of his brother’s 
illness, for he asked, “What was the matter with him? 
Was he sick long? Write and tell me all about him, will 
you?”. He asked Mrs. Troutt to ask Delia (Mrs. Seeley) 
and Cora (Mrs. Harris) to write to him, and said he would 
write to them but he did not know where they lived. 

In his letter of April 28,1944 to his niece, Cora (Harris), 
he said he was proud of her “for you are the only one 


that belongs to me that has kept up writing to me all the 
time, and have sent me a picture of yourself.” 

Certainly, in 1944 Mr. Halloran knew h© had relatives— 
and he knew that all of them but Cora had forsaken him 
so far as correspondence was concerned; and he did not 
hear anything further from her. 

Appellant tries to argue herself loose from the fact that, 
for all family purposes, she and all'the other Illinois rela¬ 
tives had ignored and abandoned Mr. Halloran for over 
three years before his death. She skews away from that 
true situation and says Mr. Halloran was occupied with 
the care of his invalid wife during that time and that he 
and his wife were ill in the spring of 1947 (p. 21). Then 
appellant draws the tenuous inference that the memory 
of the testator became so impaired by age and ill health 
that he forgot that he had living relatives. 

We think the inference and argument are absurd and 
that the record refutes both: Mrs. Halloran died Sep¬ 
tember 6, 1947. Mrs. Hannon testified that Mr. Halloran 
was at her house “a week before his wife died” and she 
asked him how his brother [Michael] was, “and he said 
he hadn’t heard from him in a long while.” (App. 86). 
Mrs. Johnson testified that Mr. Halloran had mentioned 
and discussed his relatives with her, and he mentioned his 
brother Mike; she did not believe he had discussed his 
relatives with her in the last two years before his death 
(App. 99). The testimony of Mary Loretta Murphy, as 
a whole, indicates clearly that Mr. Halloran recognized 
and knew her, her mother, and her sister as his relatives 
on the occasions when they visited him in November, 1947, 
just like he had always done before. 

And so, all three of caveators’ witnesses agree, accord¬ 
ing to their testimony, that Mr. Halloran well knew he did 
have relatives. 
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According to Mrs. Hannon, Mr. Halloran was at her 
honse “a week before his wife died”. That would have 
been on August 31. She was asked: 

Q Did he tell you he was on some errand? A 
When he stopped at my house it was always on Sun¬ 
day, and he was going to pay his insurance. 

Q Did he say that? A That’s what he told me. 

The witness did not specify what kind of insurance he 
was going to pay; or when he was going to pay it, or 
where. She did not say anything about the rest of the 
conversation, or what brought forth the remark by Mr. 
Halloran. 

Appellant argues that this trivial, isolated, unexplained, 
and very ambiguous remark is indicative of an unsound 
mind. It shows nothing of the sort. Mrs. Hannon was 
testifying on April 25, 1950 and trying to fix the time of 
Mr. Halloran’s visit to her house. On the face of things, 
with Mrs. Halloran then on her death bed, it would at least 
seem unlikely that Mr. Halloran would have been visiting 
Mrs. Hannon. And it is next to impossible that the visit 
occurred on Sunday, September 7, because Mrs. Halloran 
had died the night before. Now, if Mrs. Hannon made a 
mistake of only a few days in fixing the time of the visit, 
then the statement may have been literally correct, for 
Exhibit 27 is a copy of an application for the cash sur¬ 
render value of a certain life insurance policy. The nota¬ 
rized application was dated August 21, 1947. Assuming 
that Mr. Halloran made the remark, it could have referred 
to this life insurance, and he could very well have intended 
to do just exactly what he said. He had paid a premium 
in late July and on August 21 he could have expected to 
pay another premium, but when he went to do so he de¬ 
cided to surrender the policy for its cash surrender value 
of $431.00. Exhibit 27 also shows that a local bank handled 
the $431.00 check on Friday, August 29, 1947. The un¬ 
disputed facts cast much doubt upon the acuracy of Mrs. 
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Hannon’s statement as to what Mr. Halloran said, if any¬ 
thing, about the insurance. 

At one time Mrs. Halloran owned premises 38 and 40 
Massachusetts Avenue Northwest The property was con¬ 
veyed in 1942. Mrs. Hannon testified (App. 87) that when 
Mr. Halloran visited her home in September, 1947 there 
was a conversation about that property. From the street¬ 
car, she had seen that it had been painted. She asked 
him who had been doing the painting, and he said he had. 
She asked him why he used such a dirty green paint, and 
he said because it was cheap. He also said he was getting 
forty dollars a month rent from Number 40 Massachusetts 
Avenue, but he didn’t mention Number 38 at all. Appel¬ 
lant points to this isolated, alleged statement by the testa- 
or as showing that he was of unsound mind and did not 
know the nature and extent of his property. Mr. Hal¬ 
loran’s will indicates clearly that he knew what he owned 
and how he wished to dispose of it. The whole record in¬ 
dicates that he was a man who did not like people prying 
into his business affairs. According to her own words, 
Mrs. Hannon was critical of the paint; and if any con¬ 
versation about the property occurred at all, it would 
appear that Mr. Halloran determined to end it with his 
short answers. It seems strange that if this alleged con¬ 
versation had any substance to it, counsel for the caveators 
would have developed the circumstances more fully. Ap¬ 
parently, she was afraid to do so. 

Against this alleged statement by the testator, we have 
Mrs. Hannon’s own positive testimony, as follows (App. 
96): 

Q. From your knowledge of your cousin, Thomas 
J. Halleran, would you describe him as a good busi¬ 
nessman and prudent in financial dealings ? A. Well 
I should think so. 

Q. You must say yes or no. A. Yes. 

Q. Would you describe him as a man who was 
careful with his money? A Yes. 




26 


This testimony clearly indicates the opinion of Mrs. 
Hannon that Mr. Halloran was of good sound mind when 
he visited her home, which must have been a few weeks 
before Mrs. Halloran died on September 6, 1947. 

There is not a word of evidence showing that the testa¬ 
tor, Mr. Halloran, ever said to Mrs. Rooney that he did 
not have money to buy food. Mrs. Rooney positively de¬ 
nied that he ever made such a statement to her (App. 106). 
The witnesses, Mr. Hailer and Mrs. Hannon were called 
and testified in effect that Mrs. Rooney had said to them 
that Mr. Halloran had made such a statement to her. 
This she also flatly denied. Neither of these witnesses 
even pretended that they ever heard the decedent make 
any such statement Proof of contradiction as to that 
statement of Mrs. Rooney is not proof that the testator 
made it. McLachlan v. Perry, 63 App. D. C. 24, 27, 68 
F. (2d) 769. 

In Riddle v. Gibson, 29 App. D. C. 237, there was a 
directed verdict sustaining the will. On appeal, the 
caveators contended that there was evidence of mental 
incapacity because the testatrix was suffering from insane 
delusions with respect to her relatives. This court said 
(p. 248-250): 

The question, therefore, to be determined, is 
whether there is any evidence in the record that Mrs. 
Ross was suffering with such an insane delusion re¬ 
garding her relatives as rendered her incapable of 
testamentary capacity. ‘Mere eccentricities do not 
justify setting aside a will on the ground of mental 
incompetency. • • • A testator may be eccentric, 
opinionated, peculiar, and yet may be a shrewd man 
of business, capable of managing his own affairs and 
disposing of his property by deed or will. Mere eccen¬ 
tricities, prejudices, or resentment against one or 
more relatives, without more, cannot invalidate a will.’ 
Robinson v. Duvall, 27 App. D. C. 546. We take it 
that an insane delusion exists when a person conceives 
the existence of something fanciful and extravagant, 
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something having no foundation in reason or fact, 
and is dominated and controlled by such imagination, 
and therefore acts as he would not otherwise have 
acted, [citing cases]. The only evidence offered in 
tins case that Mrs. Boss was suffering from an in¬ 
sane delusion prior to and at the time she executed 
her will is the testimony heretofore detailed, to the 
effect that when her husband deserted her, and when 
her daughter died, her relatives did not manifest that 
degree of interest in and solicitude for her that the 
situation required. One of her brothers testified that 
he did not even know her husband, when his sister 
was married, or what became of her husband, although 
he (the witness) was living in Washington at the 
time. The other brother admitted that his sister had 
never been in his house in her life; and neither brother 
testified to having assisted, or to having offered assist¬ 
ance to, his sister at any tune or in any manner. It is 
safe to assume that, having introduced evidence that 
Mrs. Boss was displeased because of their lack of in¬ 
terest in her and sympathy for her when she was in 
trouble, they would have testified to any assistance 
rendered or offered her had they been able to do so. 
The testimony they did give tended to support and 
corroborate the statements of Mrs. Boss, and from all 
the testimony we conclude that caveators manifested 
much greater interest in the small estate left by this 
lonely woman—an estate she accumulated by patient 
toil—than they ever did in her. While she was not 
‘fighting mad with them/ as she expressed it, she 
did feel that she had a right to ignore them as they 
had ignored her, and leave her small savings to those 
who had been kind to her. We cannot say that this 
even tended to show that she was laboring under an 
insane delusion, for, if we should, we would be running 
counter to the laws that govern human action. We 
fail to find a scintilla of evidence upon which a verdict 
for caveators might have been predicated, and we 
therefore affirm the action of Hie court below in direct¬ 
ing a verdict.” 

Much of the above language is peculiarly applicable to 
the instant case. 



It is not amiss to observe, as the trial judge did, the 
caveators’ opportunity of proving their allegation of men¬ 
tal incapacity—if it could have been proved: (1) Al¬ 
though available, the two attesting witnesses were not 
called for any question as to their observation of Mr. 
Halloran or their opinion as to his mental capacity; nor 
was Mr. Bicketts called, he having seen Mr. Halloran on 
two, three, or four occasions during the preparation and 
execution of the will. (2) Mrs. Booney was amply qualified 
to give a forthright and dependable opinion as to Mr. 
Halloran’s competency or incompetency, but she was not 
asked a single question about that; the same was true as 
to another neighbor, Mrs. Johnson. (3) Mr. Halloran’s 
own relatives who testified, Miss Murphy and Mrs. Hannon, 
were not asked about his mental condition. (4) Miss 
Murphy’s mother, sister, and brother-in-law visited Mr. 
Halloran—and undoubtedly observed him—in November, 
1947, but they were not called. (5) Mr. Halloran was at 
Providence Hospital in the spring of 1947, went to Sibley 
Hospital December 15 and from there he went to Glen¬ 
dale Sanitorium. Of course, he was attended by nurses 
and others, but nobody was called from any of the hospitals 
to state their observation of him or their opinion as to his 
mental condition. 

Caveators did, however, introduce documentary evidence 
indicating that Mr. Halloran was of good and sound mind: 
On March 15, 1945 he made out his own income tax return 
for 1944, and thereafter made the quarterly payments on 
account of his estimated tax for 1945 (Ex. 26; App. 129- 
130). In March 1947, he contracted for plumbing work 
with J. L. Bateman and gave an installment note for 
$105.26, which he paid in full in September 1947 (Ex. 29; 
App. 131). This note obviously did not represent money 
borrowed at the highest legal rate of interest, as argued 
by appellant. In August 1947 he handled the transaction 
'of surrendering his life insurance policy for its cash sur- 



provements and changes in his heating system and 
order for the work on September 24,1947. 
being completed, he made the agreed cash 
$249.00 on November 5 , 1947, and gave a note for the 
mainder of the contract price (Ex. 28; App. 130-131). 
did not borrow money on that note, as argued by the ap¬ 
pellant. The note was for the balance of the unpaid price 
of the work, and by its terms it would bear interest only 
after maturity. - 


The caveators produced no evidence whatsoever 
eating senility, dementia, or deterioration of Mr. Hal- 
loran’s mental faculties. There was not a word of 
evidence comparing his mental condition before the will 
was executed with his mental condition at the time 
of, or afterwards. Indeed, his instructions to Mrs. 
ney about his will, where it would be found, and wUat 
she should do with it indicate an unusually good mind 
and memory. 


CONCLUSION 


The appellant and her co-caveators failed to prove 
case for submission to the jury. Instead, their proof 
shows affirmatively that Mr. Halloran was of sound and 
disposing mind before, at the time of, and after he 
his will. The judgment appealed from should therefore 
be affirmed. 
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